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COMMERCIAL TREATIES 


MONDAY, JULY 13, 1953 


UnitTEpD States SENATE, 

SUBCOMMITTEE OF THE COMMITTEE ON FornIGN RELATIONS, 

Washington, D. C. 

The subcommittee met, pursuant to call, at 10:20 a.m., in the com- 
mittee room, United States Capitol, Senator Bourke Hickenlooper 
(chairman of the subcommittee) presiding. 

Senator HickeNLoorerR. The committee will be in order. 

The purpose of this meeting is to consider certain commercial 
treaties. 

We have before this subcommittee today treaties of friendship, 
commerce, and navigation with Israel (Ex. R, 82d Cong., Ist sess.), 
with Ethiopia (Ex. F, 82-2), with Italy (Ex. H, 82-2), with Denmark 
(Ex. I, 82-2), with Greece (Ex. J, 82-2), with Finland (Ex. C, 83-1), 
with Japan (Ex. O, 83-1), and with Germany (Ex. N, 83-1). 

Hearings were held last session on all of these treaties except those 
which have been submitted this session; namely, those with Finland, 
Japan, and Germany. Since the hearings held last year have been 
printed, I suggest that our hearings today be directed principally to 
the new conventions, although I will have several questions relating to 
the earlier agreements. 

The committee has received no requests from the public to be heard 
either in support of or in opposition to the treaties submitted this 
session. 

I believe that the objections which might be raised to some of these 
treaties were raised last year and are already in the record. People 
that 1 have contacted said it was not necessary for them to reiterate 
their objections. 

The first witness this morning will be Mr. Samuel Waugh, Assistant 
Secretary of State for Economic Affairs. 

Mr. Waugh, will you come up here and have a seat, please. 

Mr. Wavuau. Thank you, sir. 

Senator HickKenLooperR. Do you have a statement, Mr. Waugh? 

Mr. Wavau. Yes, sir, and it is brief. 

Senator HickeENLoorerR. Now, if you will proceed, sir. 


STATEMENT OF SAMUEL C. WAUGH, ASSISTANT SECRETARY OF 
STATE FOR ECONOMIC AFFAIRS; ACCOMPANIED BY VERNON 
G. SETSER, CHIEF, ECONOMIC TREATIES BRANCH, COMMERCIAL 
POLICY STAFF, DEPARTMENT OF STATE, AND STANLEY D. 
METZGER, ASSISTANT LEGAL ADVISER FOR ECONOMIC AFFAIRS, 
DEPARTMENT OF STATE 


Mr. Waveu. Mr. Chairman: Five of the treaties now before you, 
those with Israel, Denmark, Greece, Ethiopia, and Italy were con- 
sidered by this committee last session, but were not finally acted upon. 
The treaties with Japan, Finland, and Germany are newly negotiated 
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instruments. The treaty with Japan, like those with Israel, Denmark, 
and Greece, and, with some differences, that with Ethiopia, is a com- 
prehensive treaty of friendship, commerce, and navigation, and an 
exceptionally good one from the standpoint of the interests of the 
United States. 

The purpose of the treaty with Germany is to clarify the legal status 
of the 1923 treaty of friendship, commerce, and consular rights with 
that country. It does not reinstate the most-favored-nation provi- 
sions of that treaty relating to the treatment of imports and exports, 
which were abrogated in 1935. 

Before signing this new treaty, the United States gave notice of the 
termination of the provisions of the 1923 treaty which grant exemption 
from compulsory military service and those provisions will terminate 
on June 2, 1954. The protocol modifying article 1V of the 1934 treaty 
with Finland merely substitutes for the provisions on the acquisition 
of personal property in the 1934 treaty, provisions comparable to 
those in our more recent treaties of friendship, commerce, and naviga- 
tion on that subject. 

In view of the fact that a number of treaties of this general type 
have in the past few years been approved by the Senate, and that 
most of the treaties now awaiting action were under consideration 
by the committee last session, it does not appear necessary for me to 
take the time of the committee for the making of a detailed statement. 
Basic information about each is contained in the report of the Secre- 
tary of State attached to the President’s message of transmittal. 

For the use of the committee a tabular statement is being submitted 
showing the differences and similarities of the comprehensive treaties, 
and the relationship of their provisions to the treaty with Uruguay, 
previously approved by the Senate. 


OBJECT OF COMMERCIAL TREATIES 
The object of the Department of State in negotiating treaties of 
this type is to facilitate the protection of American citizens and their 
interests abroad, ‘The protection of such interests is a bi sic responsi- 
bility of the United State s Government. The program for negotiating 
this type of treaty has the endorsement and support of several of the 
principal organizations of businessmen with overseas interests, such 
as the National Foreign ‘Trade Council and the Chamber of Commerce 
of the United States. The Congress has provided in the Mutual 
Security Act of 1952 that the Depariment of State shall accelerate a 
program for negotiating agreements to encourage the flow of private 
investment to countries enjoying the benefits of that act. 

Such treaties facilitate the protection of American interests because 
they contain definite commitments with regard to specific rights. 
In the field of personal rights, for example, these commitments 
extend to such fundamental matters as freedom of travel and residence, 
freedom of worship, freedom of communication, the right to decent 
and humane treatment if in police custody, access to courts of justice, 
and security for property rights. 

Of special concern to investors are such assurances as those regarding 
rights to engage in extensive fields of business activity upon as favor- 
able terms as the nationals of the country, the right of the owner to 
manage his own affairs and employ personnel of his choice, the right to 
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fair treatment if his enterprise is in competition with state controlled 
enterprise, the right to just compensation if his property is national- 
ized, and reasonable opportunity to repatriate earnings and capital. 

In addition, in accordance with traditional treaty policy, these 
treaties contain provisions for the nondiscriminatory treatment of 
trade and navigation. 


PRACTICE OF PROFESSIONS 


The extension of reciprocal privileges to aliens in this country 
has not, as an object in itself, entered into the planning or execution 
of the program of negotiating these treaties, but is necessary in order 
to secure American rights abroad. Mutuality is the only basis upon 
which it is possible to obtain the assurances required. In the current 
series of treaties of the type now before you it has not been the intent 
to introduce any new provisions that would be at variance with State 
or Federal laws. A number of provisions are based upon provisions 
of treaties previously approved by the Senate, however, and State 
legislation may be affected, albeit generally in relatively minor 
respects. 

Consultations have been held with members of your committee with 
reference to the clauses in certain of these treaties relating to the 
practice of professions. A suggested reservation on this subject is 
before the committee at this time. If it is the judgment of the Senate 
that this reservation should prevail, the Department of State will 
endeavor to obtain its acceptance by the other party to the treaty in 
each case, and in the future the Department will be guided by the 
policy expressed in the reservation. 

Officers from the Department of State who are familiar with the 
technical aspects of these treaties are available and will endeavor to 
supply such additional information as the committee desires. 

Senator HickenLooprr. Thank you, Mr. Waugh. 


PROPOSED RESERVATION ON PRACTICE OF PROFESSIONS 


At this point, and with respect to the provisions of certain of the 
treaties, referring to the professions, | would like to ask you if the 
proposed reservations which you referred to are substantially in this 
form. I shall read in the resolution of advice and consent, after the 
advising and consenting: 

* * * subject to the following reservation, which shall be agreed to by the 
other high contracting party before ratifications are exchanged: 

Article —, paragraph —, shall not extend to professions which, because they 
involve the performance of functions in a public capacity or in the interest of 
public health and safety, are State-licensed and reserved by statute or constitution 
exclusively to citizens of the country, and no most-favored-nation clause in the 
said treaty shall apply to such professions. 

Mr. Wavean. Yes; exactly. 

Mr. Chairman, at this time I also submit a statement by Mr. Alexis 
Johnson, Deputy Assistant Secretary of State for Far Eastern Affairs. 

Senator HicKENLooPER. I understand that Mr. Johnson intended to 
be here. 

Mr. Wavau. He is involved in the Korean situation and the 
negotiations, 
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Senator HickeNLooper. I told the Secretary this morning, when 
he called me about the meeting, that we would be very happy to have 
his statement put in the record. 

I think it would be better if you would read it into the record. If 
we want to question Mr. Johnson later, we can. 

Mr. Wavuau. What I was going to do was read from my copy and 
if someone would want to check me on this original 

Senator HickENLooperR. May I suggest, however, I have a few 
questions I would like to ask you first. Then you can read Mr. 
Johnson’s statement. 
Will that be all right? 
Mr. Wauau. Yes, sir; thank you. 


FEDERAL-STATE RELATIONS 


Senator HickmnLoorrer. Mr. Waugh, are there any provisions 
not already in existing treaties which in any way either curtail or 
diminish the constitutional provisions or authority of the States or 
the power of their local legislatures, or which enlarge the authority 
and power of the Federal Government into legislative fields which 
have heretofore under the Constitution been reserved to the States, 
with the exception of the provision on practice of professions which 
were referred to here? 

In other words, are we enlarging the Federal power into the field 
of intrastate or of State legislation? 

Mr. Wauau. Before I answer that question and other questions 
which you undoubtedly will have to follow, I would like to say for 
the record that as you well know I have only been confirmed a com- 
paratively short time. While I spent most of the weekend reading 
the treaties, the technical information with respect to the treaties and 
the legal aspects, I would like to refer to the men on the staff, Mr. 
Setser and Mr. Metzger, who have been working with these treaties 
for a number of years. 

Senator HickeNLooper. All right. That is perfectly all right. 

Mr. Wauau. And any legal matters, to the counsel of the Depart- 
ment. 

Senator HickenLooprr. That is fine. This matter has been under 
consideration for a couple of years now. 

Mr. Wavuanu. I have read all the last testimony. 

Mr. Serser. I am Vernon G. Setser, Chief, Economic Treaties 
Branch, Commercial Policy Staff, Department of State. 

The question as I understand it is, are there any of these treaty 
provisions not already in existing treaties which encroach upon the 
constitutional legislative authority of the States, or enlarge the 
authority of the Federal Government? 

To my knowledge, there are none. 

Senator HickeENLoorrr. Is it the intent of the Department or the 
administration, in negotiating these treaties, either to enlarge the 
authority of the Federal Government for legislation within the 
States, or to curtail or restrict the authority of the States themselves 
in any matter where they have formerly had authority? 

Mr. Serser. No, sir. 
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Senator HickeENLooper. I am excluding, you understand, the mat- 
ter of the professions, which are definitely dealt with, 

Mr. Serser. No, sir. 

Mr. Wavuau. I would like to confirm that also and say, ‘‘No, sir.”’ 

Senator HickKENLooprerR. Mr. Waugh, for the record and for the 
report, there are some questions here which the staff believes advisable 
to put into the record as well as the answers. 

The first one is: 


DIFFERENCES BETWEEN THE COMMERCIAL TREATIES 


In what principal respects do the treaties with Japan and Germany 
and Finland differ from those the Foreign Relations Committee con- 
sidered last year? 

Mr. Wavuan. Mr. Setser, please. 

Senator HickenLoorer. To be specific, the ones we considered last 
year are Israel, Ethiopia, Italy, Denmark, and Greece. 

Mr. Serser. Mr. Chairman, we have for submission for the record 
or for the use of the committee, a detailed tabulation or tabular 
statement showing the differences among these longer treaties. That 
includes the treaty with Japan,so that it compares in detail that treaty 
with those which were considered before, and the treaty with Uruguay, 
which was approved several years ago. 

Now, the treaty with Germany simply provides for the revival of an 
older treaty of friendship, commerce and consular rights, which 
differs considerably from the types that have recently been under 
consideration by the Senate. 

Among the principal differences of this 1923 treaty with Germany, 
from the modern treaties of friendship, commerce, and navigation, 
are two. 

One is that the 1923 treaty contains detailed provisions regarding 
consular rights which are not normally included in our more recent 
treaties; and, two, the rights are limited—thbe rights acecprded are 
limited largely to natural persons and do not include rights for 
corporate entities. 

Senator HickENLOoPER. We approved a treaty a vear or so ago 
with Britain on consular rights which had special emphasis on 
taxation? 

Mr. Serser. Yes, sir. 

Senator HickENLooperR. On consular property? 

Mr. Serser. It is the practice of the Department of State now to 
deal with consular matters in separate treaties 

In the 1923 series of treaties, between 1923 and 1934, consular 
provisions were included in with the treaties relating to establishment, 
and similar matters, so that this treaty is to be revived containing con- 
sular provisions similar to those in the consular treaties with Great 
Britain to which you refer. 

Senator HickeNLooperR. This statement, Tabular Comparison, will 
go in the record at this point. 


, 
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TABULAR COMPOSITION 


Treaties of friendship, commerce, and navigation now before the Senate as compared 
with Uruguay treaty approved by the Senate August 9, 1950 


The following tabular comparison is designea to facilitate the study of the pro- 
visions of the treaties now before the Senate by indicating in general the extent 
to which the provisions of these treaties resemble or differ from the provisions of a 
representative approved treaty of the same general type. For purposes of de- 
tailed comparison, the treaty of friendship, commerce, and economic development 
with Uruguay signed November 23, 1949 (Executive D, 8lst Congress, 2d sess.) 
has been used. The treaty with Uruguay was approved by the Senate on August 
9, 1950. 

The statements in this tabulation are intended to afford brief indications as to 
the content of the treaty provisions in question and should not be construed as 
interpretations of those provisions. They are expressed in broad terms and, ac- 
cordingly, do not reflect variations in form or stvle or minor differences in content 
of the individual provisions of these treaties, either with each other or with the 
Uruguay treaty. However, notable differences in substance, whether revisions of 
standard material, exceptions to general treaty rules, or additions of new subject 
matter, are shown in the tabulation. 

From the standpoint of substance, these treaties resemble the Uruguay treaty 
and the more recent treaty with Ireland (which was approved by the Senate on 
July 6, 1950). It will be recalled that the treaties with Uruguay and Ireland are 
basically similar to earlier postwar treaties with China and Italy (which were 
approved by the Senate on June 2, 1948); but they embody the results of an ex- 
tensive effort to revamp and restate standard treaty provisions in the interests of 
greater clarity and effectiveness. The treaties with Japan, Denmark, and Israel 
adhere closely to the Uruguay treaty in both form and substance. The treaty 
with Greece follows it closely in matters of substance, but its provisions have 
undergone a considerable rearrangement. However, the treaty with Ethiopia 
represents a new approach to the organization and formulation of treaty pro- 
visions, which is designed to abridge and adapt the standard provisions to the 
circumstances of countries in less advanced stages of administrative and economic 
development. 

The three other agreements now before the Senate are not included in this 
tabulation inasmuch as they were entered into for limited purposes and conse- 
quently are less comprehensive in scope than the five treaties covered in the tabu- 
lation. The agreement with Italy supplements the treaty of 1948 with that 
country and brings it abreast of the more recent treaties signed by the United 
States. It also contains a provision relating to the combination of certain 
social-secufity benefits. The agreement with Germany provides for the formal 
reactivation of the provisions of the treaty of friendship, commerce, and consular 
rights of 1923 that are still pertinent to the conduct of general relations between 
the two countries. The protocol with Finland substitutes for the provision of the 
treaty of friendship, commerce, and consular rights of 1934 which relates to the 
inheritance of personal property, a provision corresponding more closely to those 
appearing in more recent treaties. 
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DETAILED STATEMENT ON GERMAN TREATIES 


Mr. Wavuan. We also have a more detailed statement on the 
question of Germany which we can put in the record also. 

Senator Hicken.Looper. All right, if you will make that available 
for the record. 

Mr. Wavuan. All right, sir. 


STATEMENT REGARDING THE AGREEMENT CONCERNING THE APPLICATION OF THE 
1923 Treary OF FRIENDSHIP, COMMERCE, AND CoNsULAR Ricuts BETWEEN 
rHe& UNITED STATES AND GERMANY 


The 1923 Treaty of Friendship, Commerce, and Consular Rights Between the 
United States and Germany was the first of the post World War I treaties of its 
type to be coneluded, during the tenure of Charles Evans Hughes as Secretary of 
State, and also the first friendship treaty concluded by Germany after World 
Warl. For years thereafter it was used as a model for similar treaties with other 
countries, including Austria, Estonia, Finland, Honduras, Hungary, Liberia, 
Norway, Poland, Fl Salvador, and Siam. These, in turn, provided the point of 
denarture for developing the more recent treaties negotiated since World War IT. 

The treaty as signed was amended by an exchange of notes dated March 19 and 
Ma - 21, 1925, to give effect to certain Senate reservations concerning immigration 
and shinning matters It entered into foree on October 14, 1925, and remained in 
force without change until it was amended further, in 1935, by an agreement to 
terminate as of October 14 of that year the most-favored-nation provisions (the 
second, third, fourth, sixth, and seventh paragraphs) of article VII of the treaty. 
It should be noted, parenthetically, that reciprocal most-favored-nation treat- 
ment is presently accorded pursuant to the General Agreement on Tariffs and 
Trade to which both countries adhere. 


The treaty, as amended in 1935, remained in full foree until the outbreak of 
hostilities between the United States and Germany in 1941. Asa result of these 
hostilities and of certain actions taken by the occupying powers after the cessaticn 
of hostilities, the status of the treaty has become somewhat uncertain. Although 
there are some precedents in internatioral law and judicial decisions which shed 
light on the effects of war on international treaties and agreements, these prece- 
dents and decisions are not sufficient to sff rd a sure guide as to the status of all 
the various provisions of a comprehensive treaty such as the one of 1923 with 
Germany 

! wo exa™ples may be cited. The Supreme Court has ruled that the provisions 

article IV of the 1°23 treatv, relating to the rights of inheritance and disposal 
of property, were not affected by the outbreak of war and remained in force 
during hostilities On the other hand, there is also a 1929 decision of that Court 
holding that the provisions 0° the Jay Treaty of 1794 with Great Britain granting 


nationals o° each party the right freely to enter the territory of the other were 
abrovated by the War of 1812. In the livht of that decision a cuestion | 





as bee n 


1 as to the present status of similar provisiors of article I of the 1923 treaty 
with Cermany. Article I was the basis for issuing so-called treaty merchant 
visas to Cermans which permitted Cerman businessmen to reside in the United 
States with their families for an indeterminate period in order to carry on their 
by ess In the absence of a specife decision by an appropriate court holding 


that the entry provisions of the 1923 treaty are presently binding upon the parties 
to that treaty, or until a new treaty which includes right-of-entry provisions 
enters into force between the United States and Cermany, the Department of 
State is not prepared to issue treaty merchant visas to Cerman nationals. 

The desirability of removing uncertainties concerning the status of various 
provisions of the treaty was one of the subjects discussed at the time of the 
Chancellor’s visit to this country early in /pril of this year. As indicated in the 
communicue of April 9, it was aereed that the conelusion of a new treaty of 
friendship, commerce, and navigation would be of benefit to both countries and 
that meanwhile, as an interim measure, negotiation of an agreement to restore 
to force the 1923 treaty should proceed. 

The purpose of the notes exchanged in Washington on June 2, 1953, which 
accompany the agreement, is to terminate article VI of the 1923 treaty concerning 
military service. One vear from that date, Cerman nationals will no longer be 
eligible for exemption from compulsory military service on the basis of treaty 
rights. This step was considered desirable because of the language of the Uni- 
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versal Military Training and Service Act of 1951, making aliens admitted to the 
United States for permanent residence liable for military service. 

In the course of the negotiations, consideration was given to the question 
whether any provision was necessary to prevent tne 1923 treaty being invoked 
to challenge vesting actions taken under the Trading With the Enemy Act. 
To obviate any possibility of this happening, the language of article | was drawn 
so as to insure that the agreement would l:ave prospective effect only, and new 
vesting of German property has already ceased. 

The purpose of article II of the agreement is to make explicit the rights in re- 
spect of property for governmental use which are believed to be implicit in article 
XIX of the 1923 treaty. The amendment to that article is in line with compara- 
ble provisions in the modern consular conventions entered into by the United 
States. It is considered desirable in order to reinforce United States title to 
property already acquired for governmental (other than military) purposes in 
the Federal Republic, particularly consular and other property in the various 
Laender. Reciprocally, it would reinforce the right of the Federal Republic to 
acquire similar property either in the District of Columbia or in the several States. 

As indicated in article V of the agreement the desirability of negotiating a 
modern treaty of friendship, commerce, and navigation was discussed and it has 
been agreed that negotiations will be undertaken in the near future. It is hoped 
that these negotiations can be brought to a successful conclusion in time for 
submission of a signed agreenent to the Senate next year. 

Since the consular provisions of the 1923 treaty are generally satisfactory, it 
is possible that they may be permitted to remain in force in connection with the 
contemplated new treaty of friendship, commerce, and navigation, pending the 
eventual conclusion of a separate consular convention. 

With the consent of the Berlin authorities, the agreement will also be applicable 
in Western Perlin. 

The significance of the agreement of June 3 transcends the plane of practical 
advantage to the two countries. As was the case after World War I, when the 
treaty of 1923 was signed, this agreement is the first of its kind since the end of 
World War II to be concluded by the new, democratic Govern nent of the Federal 
Republic of Germany. The Gernan people and their Govern nent attach great 
importance to this tangible and, at the same time, symbolic evidence of the desire 
of the American people and their Government to help then along the road to 
full participation as a member of the free world community of nations 


INVESTMENT CLAUSE 


Senator HickenLooperR. Now, the next question, Mr. Waugh, is: 

Last year, the National Foreign Trade Council expressed the belief 
that the so-called “investment clause’ in some of these treaties (see 
art. 8 of treaty with Greece, for example) is not strong enough to 
prevent the impairment of legally acquired rights in a country by 
measures which are described as “reasonable” and suggested that 
clauses of this type should require payment of prompt, adequate, and 
effective compensation in the event of impairment of such rights, 

What is the Department’s view on this suggestion? 

Mr. Setser. Mr. Chairman, one of the first things which the De- 
partment of State undertakes, when there is a question of including 
a new provision in the treaty, is to try to determine what, if any, effect 
it would have upon Federal legislation or State legislation. 

Now, the proposed amendment made by the National Foreign 
Trade Council would, if put in a treaty, go further than is provided 
in Federal or State legislation with regard to compensation for injury 
that may be done to an enterprise. 

The United States does not pay compensation for certain types of 
injury done to business in making effective Government policies, and 
the provision in the treaty is as strong as it can be made without estab- 
lishing new policies with respect to compensation. 
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RESTRICTIVE BUSINESS PRACTICES 


Senator HickENLoopER. The third question is: 

It has been suggested that the “restrictive business practice”’ 
clauses which provide that each party to the treaty is to take such 
measures as it deems appropriate with a view to eliminating harmful 
effects of such practices (see treaty with Denmark, art. XVIII, par. 
1), may be used by the Federal Government as justification for taking 
action which is properly within the sphere of authority of State 
governments. 

Does the Department of State view these clauses as in any way 
enhancing the power of the executive branch of this Government 
Vis-a-vis State governments? 

Mr. Serser. This is a question which I would like to refer to Mr. 
Stanley D. Metzger, Assistant Leeal Adviser for Economic Affairs 

Senator HickENLooprr. Mr. Metzger? 

Mr. Merzcer. Mr. Chairman, when the Foreign Trade Council 
last vear made this point, a memorandum was prepared and sub- 
mitted to the committee. It appears at pages 28 and 29 of the hear- 
ings last year, and the Department said, with respect to this particular 
point of restrictive business practice clauses, as follows: 

Restrictive business practices clause.—This clause, which has appeared in several 
previously approved treaties, is designed to enlist the cooperation of foreign 
governments in the congressionally approved efforts of this Government to reduce 
and remove the adverse effects of cartels and other restrictive practices on inter- 
national trade 

[t will be observed that the clause is not self-executing, and it is also cautiously 
worded otherwise. The commitments are (1) to consult, i. e., to hold discussions, 
and (2) to take such action as each party deems appropriate, in its own discretion 
and in its own way, with a view to eliminating the harmful effects of defined 
practices on international trade. While the holding of consultations would be an 
executive function, any action that the United States might see fit to take would 
be the normal combination of congressional, executive, and judicial action that 
exists apart from the treaty. The clause has, furthermore, been drafted in such 
manner as to avoid conflict with the Webb-Pomerene Act and the other enactments 
which represent exceptions to the basic antitrust law of the United States. The 
clause is not regarded as creating new substantive antitrust law or new procedures 
of antitrust enforcement in the United States 

It may be stated categorically that the restrictive business practices clause is 
not in any way designed to enhance executive power or to alter established 
congressional-executive-judicial relationships in the formulation and execution of 


antitrust policy. In the State Department’s view, the Executive would be bound, 
in carrying out the clause, to proceed in conformity with statutes duly enacted by 
the Congress; and there is no intent to authorize the contrary. A proviso spelling 


out the internal processes by which the United States acts is therefore unnecessary ; 
it would also appear to be inappropriate in an international instrument, since it is 


not the concern of a foreign government. 


That, sir, was the statement that the Department furnished with 
respect to this clause. 

Senator HickenLoorer. | understand it is considered to be non- 
self-executing, and it conveys no authority to the Executive, unless it is 
implemented by statute; is that correct? 

Mr. Merzcer. That is correct, except to the extent that existing 
statutes already are on the books, and the proceeding 

Senator HickenLooprer. Do the restrictive business practices 
clauses convey upon the Federal Government authority to legislate 
and to implement the treaty which was beyond the authority of the 
Congress, prior to the execution of the treaty? 
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Mr. Merzcer. The answer is that the clause does not, Mr. Chair- 
man. The treaty clause does not affect in any way Congress’ power 
to legislate in this field, the power that it has 
Senator HicKENLOoopER. Neither enlarging nor diminishing it? 
Mr. Merzcrer. Neither enlarges nor diminishes it. 
Senator HickENLOoopER. The next question is: 


THE ETHIOPIAN TREATY 


The National Foreign Trade Council suggested last vear that the 
treaty with Ethiopia should be rejected because of the difficulty, in 
Ethiopia’s present stage of development, of finding satisfactory 
grounds for an agreement. 

What is the Department’s view on that matter? 

Mr. Serser. Mr. Chairman, in the hearing last vear the State 
Department submitted a statement in answer to that question. It 
was in general terms, that the Department considers the treaty with 
Ethiopia a very good treaty, that it was adapted to the situation of 
Ethiopia, that it contains a number of assurances that should be very 
valuable to American diplomatic and consular officers and to the 
Americans who do business in Ethiopia. 

It was a very successful treaty, having been successfully negotiated 
by the United States when certain other countries seeking to make 
treaties with Ethiopia had not succeeded. 

Senator HicKENLOOPER. How will the provisions of the Ethiopian 
Treaty affect other similar treaties, either in existence now or which 
may go into existence in this series that we are considering? 

Does the favored-nation-clause operation which is m the Ethiopian 
Treaty affect these other treaties that we are considering now? 

Mr. Serser. I know of no way in which it could affect the other 
treaties that are before the committee. It contains provisions for 
most-favored-nation treatment m certain matters. It contains no 
broad general most-favored-nation clause that would affect the other 
treaties. 

Mr. Wavuaeu. Mr. Chairman, I have been advised that the two 
treaties negotiated since that with Ethiopia, namely, those with 
Denmark and Japan, were uninfluenced by the Ethiopian Treaty, 
and we have not detected in current negotiations, in discussions on 
the part of other countries, a tendency to cite the Ethiopian Treaty 
as a precedent for anything. 

Senator HickeNLooper. I may make clear that 1 am not centering 
on any particular treaty. 

Mr. Waveu. I understand. 

Senator HickENLOoPER. I am only concerned with the interlocking 
provisions of all these treaties which may on occasion be disadvanta- 
geous to the United States. 

The next question is: 


SOCIAL-SECURITY PROVISION IN ITALIAN TREATY 
Does the Department of State have any objection if the Senate, 


in connection with the social-security clause of the Italian Treaty 
(art. VII), makes clear its understanding that no agreement relating 
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to social-security matters will be effective without further congres- 
sional action? 

Mr. Serser. There is no objection. 

Senator HickENLooPeER. The next question is: 


GATT 


Do these treaties in any way implied or otherwise, give approval 
to the General Agreement on Tariffs and Trade, known as “GATT’’? 

Mr. Wauau. No. 

Mr. Serser. We have a statement, sir, which we would like to 
submit for the record on that point. 

Mr. Wavau. I think we should. 

Senator HickeNLoopsEr. | think it is very essential that that be 
submitted for the record, because there is substantial interest in that 
particular point. 

Mr. Serser. Yes, sir. 

Senator HickenLoorger. That may go in the record at this point. 


STATEMENT REGARDING THE PROVISIONS IN THE TREATIES With DENMARK, 
GREECE, ISRAEL, Erutopta, AND JAPAN RELATING TO THE GENERAL AGREE- 
MENT ON TARIFFS AND TRADE 
The treaties with Denmark (art. XXI-3), Greece (art. X XIII-—4), Israel (art. 

X XI-3), Ethopia (art. XITI-4), and Japan (art. XXI-3) contain provisions in 

which reference is made to the General Agreement on Tariffs and Trade. The 

purpose of these provisions is not to obtain Senate approval of the general agree- 
ment. Their purpose is simply to clarify the relationship in each case between 
the treaty and the General Agreement on Tariffs and Trade, where the two 
instruments exist side by side, so as to obviate possible confusion concerning the 
international rights and obligations of a country which is a party to both instru- 
ments. The provisions are thus in the interest of orderly treaty procedure 

Being framed in the form and style of reservations, to provide for a contingency, 

they do not in any way bind the United States as to participation or nonparticipa- 

tion in the General Agreement on Tariffs and Trade. 


EFFECT ON COPYRIGHT LAW 


Senator HickENLoopEeR. The next question I have is: Do any of 
these treaties in any way affect the copyright law of the United States? 

Mr. Waveu. There is a copy of a letter from the Legal Adviser to 
the Register of Copyrights. 

Senator Hicken.Looprr. I have that letter here, which I expect to 
put in the record, but I want the Department’s view on that. 

Mr. Wavuau. The question was framed how? 

Senator Hicknn.LoopeER. Do any of these treaties in any way affect 
the copyright law of the United States? 

Mr. Wavan. No, and a letter from the Legal Adviser of the Depart- 
ment is presented to substantiate this statement. 

Senator HickenLooper. I have a series of letters here, one from 
Arthur Fisher, Register of Copyrights, addressed to Mr. Herman 
Phleger, Department of State, under date of June 4, 1953; Mr. 
Phleger’s reply to Mr. Fisher, dated June 10, 1953; and a letter from 
Mr. William P. Siegfried, Acting Register of Copyrights, addressed 
to Mr. Francis O. Wilcox, chief of staff, Foreign Relations Committee 
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of the United States Senate, dated July 1, 1953, which I would like 
to put in the record at this time. 

(The three letters referred to, under dates respectively of June 4, 
1953; June 10, 1953; and July 1, 1953; are as follows:) 


Tue Liprary OF CONGREss, 
Washington 25, D. C., June 4, 19538 
Mr. Herman L. PHLEGER, 
Legal Adviser, Department of State, 
Washington 25, D. C. 

Dear Mr. PHLEGER: On April 2, 1953, there was signed at Tokyo a treaty of 
friendship, commerce, and navigition between the United States and Japan. 
This treaty appears similar in many respects to treaties ratified within the past 
few years with Uruguay, Ireland, Colombia, Greece, Israel, Ethiopia, Italy and 
Denmark. In connection with these ratified treaties, the reports of the Senate 
For¢ign Relations Committee conteined statements to the effect that such treaties 
did not touch upon any question of copyright. 

I would appreciate your advice as to whether my understanding is correct that 
the recently signed treaty of friendship, commerce, and navigation with Japan 
also does not relate in any way to copyright matters 

Sincerely yours, 
ARTHUR FISHER, 
Register of Copyrights 


DEPARTMENT OF STATE, 
Washington, June 10, 1953 
Mr. ARTHUR FISHER, 
Register of Copyrights, 
Copyright Office, The Library of Congress. 

My Dear Mr. Fisuer: Reference is made to your letter of June 4, 1953, in 
which you request confirmation of your understsnding that the treety of friend- 
ship, commerce, and navigation between the United States and Japan, which 
was signed at Tokyo on April 2, 1953, does not relate in any manner to the 
questions of copyright. 

You are advised that your understanding in this respect is correct and that, 
as the Department stated in its letter to you of May 6, 1952, regerding the 
treaties of friendship, commerce, and navigation with Colombix, Denmerk, 
Greece, and Israel, the treaty of amity and economic relations with Ethiopia, 
and the agreement supplementing the treaty of friendship, commerce, and navi- 
gation with Italy, which are currently before the Senate Foreign Relations Com- 
mittee, the draft treaty with Japan does not relate to copyright matters. 

Sincerely yours, 





HERMAN PHLEGER, 
The Legal Adviser. 


CopyriGcuT OFFIce, 
Tue Liprary OF CONGRESS, 
Washington 25, D. C., July 1, 1953. 
Mr. Francis O. WILcox, 
Chief of Steff, Foreign Relations Committee, 
The United States Senate, Washington 26, D. C. 

Dear Mr. Witcox: It is my understanding that Mr. Fisher, who is presently 
out of the city, spoke to you recently concerning his desire to have inserted in 
the record of hearings on the friendship, commerce, and navigation treaty 
with Japan certain correspondence with the Department of State, which indi- 
cates that the treaty does not relate to cop\ right matters. He further indicated 
that he would send you the correspondence in question after the treaty had 
been forwarded to the Senate bv the President. 

I note that on June 27, the President forwarded the treaty in question to the 
Senate (Fxecutive O, 83d Cong., Ist sess.) and accordingly I am enclo’int a 
copy of Mr. Fisher’s letter, dated June 4, 1953, to Mr. Herman L. Phleger, 
Legal Adviser, Department of State, and Mr. Phleger’s reply of June 10, 1953. 
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For your information, similar correspondence was introduced in the record of 
the hearings on Executives M and R (82d Cong., Ist sess.), and Executives F, 
H, Fr and J (82d ( ong., 2d sess.) held on May y, 1952, at pages 9-10. 

Sincerely vours 
WriiiaM P. STEGFRIED, 
Acting Re guste) of Copy ights. 

(Enclo ire Aas stated ¢ rbo\ 

Senator HickeNLooprér. Do any of these treaties in any way affect 
the patent laws of the United States? 

Mr. Surser. No, sir. The treaties contain provision for national 
treatment as to patents and other industrial property, a provision 
that is in accord with the policy expressed in existing legislation, and 
for which there are numerous precedents in previously approved 
treaties. 


Mr. Wavuau. No, sir 
MARINE INSURANCE IN JAPANESE TREATY 


nator H1cKENLOOPER. The next question is: 

WV hat is - Department’s position with respect to the insertion in 
treaties of provision preventing discrimination in the placing of 
marine iMsurance 

Mr. Waveu. It is covered in the treaty with Japan. 

Mr. Serser. Yes, si 

Mr. Wavuau. This is ae in the treaty with Japan, article XV, 
subparagraph 3, which reads as follows: 


Neither party shall impose any measure of a discriminatory nature that hinders 


or prevents the importer or exporter of products of either country from obtaining 
marine insur: ance on such products in companies of either party. The present 
paragraph is subject to the provisions of article XII. 


Senator Minshictiant, Will that provision be subject to the most- 
favored-nation clause in other treaties? 

Mr. Wavueu. I am going to have Mr. Metzger answer that. 

Mr. Mrerzerr. No,sir. This is the first treaty in which the subject 
of marine insurance is covered, and most-favored-nation clauses in 
other treaties do not relate to the matter of marine insurance. 

The marine underwriters were anxious that an effort be made to 
seek to secure commitments with respect to nondiscriminatory treat- 
ment, and we were able to secure it in the Japanese treaty, in our first 
endeavors, but the treaties with other countries do not cover it. 

Senator HickENLooprerR. Do | understand there is no general 
most-favored-nation clause in the seaeeens treaty? 

Mr. Murrzcrr. That is correct, 

Senator HickENLOopER. And vine “reference to it is a reference to 
the specific provision in the treaty? 

Mr. Merzesr. That is correct. 

Mr. Waveu. May I insert, Mr. Chairman, that in future negotia- 
tions we will endeavor to get this clause in all treaties. 

Senator HickenLooper. I think it is very desirable, of course. 

This marine insurance provision probably would be a provision that 
other nations would not elect to apply in a most-favored-nation 
treaty unless it were to their distinct advantage, such as insurance 
written in their own country. I assume they take advantage of the 
most-favored-nation clause if it is to their advantage to do it. 

Mr. Wavuen. That is correct. 
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STATUS OF RATIFICATIONS 


Senator HicKENLOOPER. Now, may I ask you, Mr. Waugh, what 
is the status of the ratification or approval or consent on the part of 
other governments? If we ratified these in a few days or weeks, 
would we be the first ones to ratify any of these treaties? 

Mr. Wavau. The Finnish protocol: Finland ratified on January 
23, 1953. 

Germany and Japan: These treaties are before the respective 
parliaments or parliamentary bodies for action. 

Denmark: The treaty is in their Parliament, and it is understood 
that action is planned to be taken in concert with action by the 
United States. 

Ethiopia, Greece, and Israel: We understand action is awaiting 
Senate approval. 

In Italy, the lower Chamber approved March 23, 1953, but the 
Parliament was dissolved before their Senate acted. 

Mr. Puurcer. If I may interrupt, Mr. Chairman, that is advantage- 
ous in event the reservation that is under discussion is passed, because 
it permits or induces those nations to add the reservation prior to 
their action on the treaties. 

Senator HickeNLooperR. Yes; I can see that point. 

The fact is that only one country has ratified it. 

Mr. Wauan. One country has ratified; that is correct. 

Senator HickENLoorer. The committee has a letter from Mr. 
Whitney North Seymour, addressed to Senator Wiley. Mr. Seymour 
1S president of the American Arbitration Association, of 9 Rockefeller 
Plaza, New York, N. Y., and is commending certain arbitration 
provisions of the treaties with Denmark, Greece, Israel, and Japan, 
and the agreement supplementing the commercial treaty with Italy, 
and recommends favorable consideration of the treaties. 

This letter will go in the record at this point. 

(The letter from Mr. Whitney North Seymour, under date of July 2 
1953, is as follows:) 

AMERICAN ARBITRATION ASSOCIATION, 
New York, N. Y., July 2, 1953 
Hon. ALEXANDER WILEY, 
Chairman. Committee on Fore qn Relation 
United States Senate, Washington, D. C 

My Dear Senator: There are before your committee for consideration com- 
mercial treaties which the United States concluded ith Denmark, Greees 
Israel, and Japan, and an agreement supplementing the commercial treaty witl 
Italy. These treaties include a provision for the mutual enforcement of voluntary 


is 


arbitration agreements and of awards in trade disputes between nationals of the 
respective countries. They are similar to the provision of the United States 
Arbitration Act of 1925 

As an example, Article IV (2) of the commercial treaty with Japa f April 2, 
1953, may be quoted as follows: 

“Contracts entered into between nati ls and companies of either party and 
nationals and companies of the other party, that provide for the settlement by 


arbitration of controversies, shall not be deemed unenforceable within the territories 
of such other party merely on the grounds that the place designated for the 
arbitration proceedings is outside such territories or that the nationality of one or 
more of the arbitrators is not that of such other party. Awards duly rendered 
pursuant to any such contracts, which are final and enforceable under the laws of 
the place where rendered, shall be deemed conclusive in enforcement proceedings 
brought before the courts of competent jurisdiction of either party, and shall be 
entitled to be declared enforceable by such courts, except where found contrary 
to public policy. When so declared, such awards shall be entitled to privileges 
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and measures of enforcement appertaining to awards rendered locally. It is 
understood, however, that awards rendered outside the United States of America 
shall be entitled in any court in any State thereof only to the same measure of 
reco. nition as awards rendered in other States thereof.” 

This association would like to commend the State Department for embodying 
a provision which will facilitate the use of commercial arbitration in the sattle- 
ment of controversies and thus promote a better understanding and good will 
between the traders of the nations through the speedy determination of such 
disputes. 

Irom our experience of more than 25 years in the field of international com- 
mercial arbitration, we consider the inclusion of the aforementioned provision as 
in the very best interest of the American foreign economic policy. 

The rights of the States of the Union, all of which provide for the enforcement 
of arbitration awards, are safeguarded, inasmuch as the enforcement of foreign 
awards is made subject to the law which prevails in the State where the execution 
is sought. 

We recomrgnd favorable consideration of the treaties which, through the 
above-mentioned arbitration provision, further the interest of American trade in 
guaranteeing the reciprocal enforcement of arbitration agreements and awards. 

Very sincerely yours, 
WuitNEY North SEYMOUR, 
President. 


Senator HickenLoorgr. Now, I have nothing else at this time, 
Mr. Waugh. We went through the major details of these treaties 
last year. Unless you have some further statement to make, that 
will be all for the moment. 

Mr. Wavueu. That is all I have to make, unless you would like to 
have me add the statement of Mr. Alexis Johnson. 

Senator HickENLoorEr. Yes, indeed. 


STATEMENT OF U, ALEXIS JOHNSON, DEPARTMENT OF STATE 


Mr. Wavuan. This is the statement of Mr. U. Alexis Johnson, 
Deputy Assistant Secretary for Far Eastern Affairs. [Reading:] 


FRIENDLY RELATIONS WITH JAPAN 


One of the main objectives of our policy in the Pacifie area is the development 
of a close and friendly relationship between the United States and Japan. Both 
Japan and the United States saw during the period of Wor!d War II what could 
happen in the Pacific when the two countries were alined on opposite sides. Both 
Japan and the United States have come to recognize more and more the mutual 
advantage to be gained from cooperative effort in political and economic fields. 

The peace treaty and the security treaty with Japan were fundamental steps in 
the establishment of a friendly association between Japan and the United States. 
Since the coming into force of those treaties, we have proceeded along several 
lines to establish a firm basis for our relations with Japan. We have concluded 
a fisheries treaty with Japan. We have completed negotiation of a civil air 
transport agreement. We have almost completed a negotiation of conventions 
fo: the avoidance of double taxation. The treaty of friendship, commerce, and 
navigation with Japan, which is now before you, is another step, and an import- 
ant step, in progress toward sound and mutually advantageous Japanese- 
American relations. 


NEGOTIATION OF JAPANESE TREATY 


Prewar commercial relations between the United States and Japan rested 
upon a commercial treaty concluded in 1911. This treaty was terminated by 
the United States in January of 1940. At the present time our commercial 
relations with Japan rest upon the temporary arrangements provided by article 
12 of the peace treaty. This article expresses Japan’s willingness promptly to 
enter into negotiation of comprehensive commercial treaties with the Allied 
Powers. In the same article Japan agreed in the meantime to accord to Allied 
Powers on a reciprocal basis most-favored-nation treatment with respect to the 
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importation and exportation of goods and national treatment with respect to 
other commercial activities normally covered by such treaties. The pending 
treaty with the United States is Japan’s first postwar commercial treaty 

Final negotiation of the treaty of friendship, commerce, and navigation with 
Japan took place in Tokyo during the early part of this year. Ambassador 
Robert Murphy represented the United States. The Japanese Minister for 
Foreign Affairs, Katsuo Okazaki, represented Japan. The negotiation was the 
culmination of a series of preliminary discussions which extended over a period 
of many month... These discussions and the final negotiations were conducted 
in a spirit of cordiality and mutual accommodation. 


BENEFITS OF JAPANESE TREATY 


The final text of the treaty now before you emerged from a set of proposals 
formulated by the Department in consultation with other agencies and interested 
business groups, as adjusted during negotiation to Japanese needs and circum- 
stances. The treaty is designed to protect American interests already established 
in Japan or which may become established in the future. It is designed to afford 
the maximum opportunity to the citizens of both countries to exercise their 
abilities, industry, and resources constructively in business relationships with each 
other. It will provide a legal framework within which economic relations between 
the two countries can be developed to their mutual advantage 

The treaty with Japan is of particular significance because of the magnitude of 
present and potential United States investment in and trade with Japan. Private 
foreign investment in Japan has been estimated to total at the end of 1952 about 
$350 million. Of this amount it has been estimated that about 70 percen 
represents American private investment in Japan. The stoning s of the treaty 
concerning investment creates a climate favorable to increased American invest- 
ment in Japan under conditions of mutual benefit to both sonahaiah 

In 1952 Japan ranked 10th among the nations of the world in foreign trade 
Total United States-Japanese trade in that year amounted to about $850 million. 
This trade represents a comparatively small fraction of the foreign trade of the 
United States, but it is a substantial soetton of the foreign trade of Japan. Im- 
ports from the United States accounted for almost one-thir d of Japanese imports. 
Exports to the United States accounted for about one-sixth of Japanese exports 
The establishment of conditions for the maintenance and expansion of United 
States-Japanese trade is, consequently, of ovtieidarsible importance to both 
countries 








The treaty under consideration is a treaty of friendship as well as a treaty of 
commerce, Obligations in the treaty are stated in recip! terms to make 
that the treaty rests on a foundation of mutual respect t. The enc 
ment and stimulation of the spirit of respect and t ntial to th 
lishment of satisfactory business relationships between citizens of the Unit ted 
Ststes and Japan. It is fully as essential as the careful delineation of rights and 
obligations in the treaty. 

I appreciate the great pressure of urgent matters for consideration by the 
Senate, but it is my hope that the Senat > will find it possible to approve this treaty 
before the end of this session. The Japanese Diet at the present time is consider- 
ing whether to recommend Japanese ratification of the treaty. The coming into 
force of the treaty will tend to reduce uncertainties and risks now experienced by 
American and Japanese nationals in doing business with each other. It will also 


help to strengthen the cooperation between the two countries which is essential 
to the achievement of our mutual aims 

Senator HickeNLooper. Thank you, Mr. Waugh. 

The last paragraph of Mr. Johnson’s leads me to say that the 
Japanese treaty was only received by the Senate on June 27, 1953, 
about 3 weeks ago; and the Germany treaty was received at the same 
time, about 3 weeks ago. 

This has been hardly time for adequate notification to interested 
parties in the country, for all that we did put out press notices of the 
submission of these treaties. 1 think it is very important whenever 
possible that a little longer time be given us. 

Mr. Johnson urges that these treaties be approved immediately. 
They are important treaties, and if they are desirable we would like 
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to get them ratified as soon as possible ourselves, but we would like 
to give proper opportunity to interested parties to present their 
views on these treaties. 

Mr. Wavueu. I must agree, Mr. Chairman, that it is essential that 
the Department get these treaties to your committee in time for 
ample study and for ample hearing. 

Seantor HickeENLoopgerR. Thank you very much, if you have no 
other statement. 

Mr. Phleger, do you have any statement you would like to make? 
You are legal adviser for the State Departement. 


STATEMENT OF HERMAN PHLEGER, LEGAL ADVISER, 
DEPARTMENT OF STATE 


PRACTICE OF PROFESSIONS PROVISION 


Mr. Pairerr. Only this, Mr. Chairman, I perhaps am responsible 
for some of the delay in submitting the Japanese and German treaties, 
because you appreciate the fact that they had contained some pro- 
visions on the professional clause which were contrary to the views 
expressed by members of this committee, and we did not want to be 
in a position of submitting them until we had first reconciled our views 
and the provisions of the treaty. 

Senator HickKENLoopEr. I personally, and I think I speak for sev- 
eral members of the Foreign Relations Committee, can say that the 
solution which was mutually worked out by way of reservation with 
regard to the practicing of professions is no doubt satisfactory. 

|! want it clearly understood that the members of the committee 
who objected to that provision in the Israel Treaty and the Japanese 
Treaty, are not raising their objection to the practice of the profes- 
sions by foreign nationals in this country. The objection they raised 
was that the constitutional provisions and laws of certain States were 
abrogated. Most of the States in the Union have no citizenship 
requirement so far as most of the professions are concerned. 

Only 13 or 14 States, I forget the exact number, either have a con- 
stitutional provision or a statute requiring citizenship in this country 
as one of the prerequisites to being admitted to the practice of certain 
professions. Those statutes would of course be abrogated by such 
treaty. It is the desire on the part of the members of the committee, 
and I am sure on the part of the Senate, to protect the rights of each 
of our 48 States under their own constitutions to regulate professions 
which have to do with the public good and health 

I think this reservation adequately protects those matters. 

Thank you very much. 

Now, Mr. David Whatley desires to be heard. He is a member of 
the District bar, and if any of you care to remain, we are going to 
ask Mr. Whatley to make his statement here. 

[ don’t know what his position will be. There might be some ques- 
tions raised which someone from the Department should be here to 
answer. 

[t is not necessary for you to stay, Mr. Phleger, if you had rather 
not, if there is someone here that can answer for you. You are wel- 
come to stay, don’t misunderstand. 

Mr. Wauaeu. I would like to leave staff members here to answer 
any questions. 
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STATEMENT OF DAVID WHATLEY, MEMBER OF THE DISTRICT OF 
COLUMBIA BAR 


Mr. Wuattey. In considering the treaties numbered Executives R, 
F, H, I, J, and C, I have been extremely concerned about the consti- 
tutional question involved in the provisions of these treaties which 
seek to abrogate certain State laws and constitutions just referred to. 
I think that the treaties are excellent, except in that one minor respect. 

I hope that the Senate committee will see fit to recommend to the 
State Department that all of the pending treaties containing pro- 
visions relating to the practice of professions be renegotiated so that 
they would all be uniform in language in that respect. 

Senator HicKENLOOPER. Have you seen the proposed or the sug- 
gested reservations? 

Mr. Wuattey. Yes. 

Senator HickENLOoPER. Do you believe that would be an adequate 
protection? 

Mr. Wuart.ey. Yes, Mr. Chairman, but I think it goes further 
than adequacy. I think it is not necessary to bar its applicability 
to all the professions referred to. 


LIMITATIONS OF PROPOSED RESERVATION 


I propose, therefore, that the reservation, if the treaties are accepted 
and not renegotiated, be worded so that it might state simply that 
the provisions of the individual treaties, citing the particular articles 
and the sections thereof, would be applicable only in pursuance of 
State laws and constitutions, so that citizens of these foreign countries 
might be permitted to practice law and the other professions in those 
States which do not prohibit the practice of those professions by aliens. 

As you stated, there are only a minority of States which do insist 
upon American citizenship requirement. 

Senator HickENLooper. Mr. Whatley, personally—and I am 
joined in this opinion by others who have studied it—I believe 
that this does just that. This does not affect the conditions of 
existing State law, nor does it affect the absence of State law or State 
constitution. 

Mr. Wuarttey. But would not the pending reservation as now 
worded, Mr. Chairman, preclude the practice of law or the professions 
by citizens of these foreign countries in the States which do not now 
prohibit it? 

Senator H1icKENLOoPER. In my judgment, no; it is not the intention 
to have it that way. 

Mr. Wuattey. I didn’t think it was your intention, but I thought 
in reading the reservation that it would preclude the practice of law 
and certain other professions in any State. 

Senator HicKENLOoPER. The article referred to says in effect that 
no alien who is otherwise qualified shall be barred from practicing 
the professions because of alienage alone. 

Mr. Wuat.ey. Yes. 

Senator HickKENLooPER. Now, of course, we have several States 
that have constitutional provisions of long standing saying that 
in order to practice certain professions a person must be a citizen of 
the United States. Then other States have statutory law along that 
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line without the constitutional provision. All the reservation says as 
I read it is that the provision shall not extend to provisions of State 
constitution or State law. 

In other words, the State still has the right to admit or not to admit, 
based on alienage. We have had that carefully studied, and I am 
convinced that it does not affect any State that has no alienage provi- 
sion in its law. An alien can be admitted if he is otherwise qualified 
in those States. 

Mr. Wueat.Ley. Well, if you make the legislative history on that 
clear 

Senator HickENLoopER. Well, I personally am convinced of that. 
That is my interpretation of it, and that is the interpretation of the 
Legal Department of the State Department. 

Mr. Wuat.ey. That will be he Ipful I know. 

Senator HickEN.Looper. I think there is no question about that. 

Mr. Metzger is here. Do you agree with my general interpretation 
of that, Mr. Metzger? 

Mr. Merzcer. Yes, sir. The language in the reservation that 
makes that statement entirely correct is the language which says 
“State-licensed and reserved by statute or constitution exclusively to 
citizens of the country.” 

That would mean in the absence of the reservation by statute or 
constitution on citizenship grounds, the person would be entitled 

Senator HickenLoorrr. I assure you, Mr. Whatley, it is not the 
intention of those who are sponsoring this reservation to make it 
impossible for a State to waive the alienage requirement. It isn’t 
our intention to make that impossible. 

Mr. Wuartey. I appreciate that fully, Mr. Chairman, but I 
thought in my reading of the reservation it was worded so that if 
any State of the United States has as a requirement the prerequisit« 
of American citizenship for the practice of any profession, that par- 
ticular profession would be excluded from the provisions of the treaty, 
but [am glad to have it clear for the record on that point. 

Senator HickKENLooPER. There appears to be no sound support for 
your fear that this may say to a State that aliens cannot practice 
professions. 

Mr. Wuatuey. Yes. 

Senator HickKENLooPER. Let’s say State X says that an alien may 
today be admitted tc the practice of the professions if he meets the 
other requirements. This reservation doesn’t affect that at all. I 
think the States would retain the right to say that. 

What this does make sure is that the States that do desire to legislate 
along that line or that do have a provision in their constitution will 
be protected. 

Mr. Waar ry. I was also hoping that the wording might make it 
clear that States subsequently, after the ratification of the treaty, 
could provide additional restrictions. 

Senator HickenLoopeEr. I think that is available to them under 
this. A State hereafter can pass laws. It leaves the right within the 
States. 
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SPECIAL STATUS OF LEGAL PROFESSION 


Mr. Wuat ey. Just one additional point, Mr. Chairman. I ask 
permission to include the excerpts from the various treaties relating to 
this subject, and would like also to point out that if the committee 
finds it difficult to have these treaties renegotiated or the reserva- 
tions attached by both parties, that it could particularly seek to 
apply them to the practice of law, because I feel very strongly that 
there is a different constitutional question involved in the practice of 
law and the practice of other professions. 

If the practice of law relates to the practice before the State court, 
the power of the State to regulate that seems to me to be plenary and 
without question and should never in any treaty seek to be abridged. 

The power of the States to regulate the practice of other professions 
such as medicine constitutionally be abridged by Federal statute or 
by treaty and be necessary at some future time if the State restrictions 
were so grave as to affect the public health generally, as might be 
possible if it goes much further. 

Senator HickENLoorerR. You and I both know that the fundamental 
concept of the practice of law is that the lawyer is an officer of the 
court. In every jurisdiction, Federal and State, he must take an 
oath to uphold the Constitution of the United States and of the State 
in which he practices. It is difficult to understand how an alien 
would be able to take an oath to uphold the Constitution of the United 
States or the State in which he practices, if his allegiance is owed as a 
citizen of some other country 

Mr. Wuatuey. Unless he has expressed the intent to become a 
citizen at least. 

Senator HickeNLooper. So the legal profession is in a slightly 
different status on that than others. Just for the record, in appearing 
here this morning do you represent any group or just yourself? 

Mr. Wuat ey. No; just a private citizen. Thank you for the 
courtesy. 

Senator HickeNnLoorer. Thank you. This document will be 
incorporated in the record at this point. 

(The document referred to is as follows:) 


MEMORANDUM ON NATIONAL TREATMENT PROVISIONS IN COMMERCIAL 
CONVENTIONS 


This memorandum has been prepared by the staff of the Committee on Foreign 
Relations in view of numerous inquiries received concerning provisions relative 
to national treatment vith respect to the practice of certain professions. 

Commercial treaties between the United States and Colombia (Ex. M), Israel 
(Ex. R), } thiopia (Ex. F), Denmark (x. I), and Greece (Ex. J), as well as a 
supplementary agreement with Italy (Ex. H), are pending before the Senate 
Foreign Relations,Committee. 

Late in the last Congress, a subcommittee of the Senate Foreizn Relations 
Committee consisting of Senators Sparkman, chairman, Fulbright, and Hicken- 
looper, held hearings on these conventions but did not report them to the full 
committee. No action has been taken on these conventions this session. 

Inquiries received by the committee usually concern what are called the 
‘nationel treatment” provisions as ‘they apply to professional activities. It is 
frequently suggested that thes2 provisions would make it possible for certain 
aliens to practice law or medicine or other professions in the United States without 
satisfying State requirements, such as bar and medical examinations. 
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Each treaty, except the one with Ethiopia, contains provisions requiring 
national treatment with respect to professional activities. The treaty with 
Colombia provides that: ‘‘\Nationals and companies of either party shall be 
accorded, within the territories of the other party, national treatment and most- 
favored-nation treatment with respect to engaging in commercial, manufacturing, 
processing, financial, construction, publishing, scientific, educational, religious, 
philanthropic, and professional ac tivities” (art. VIT) 

The Israeli Treaty provides that: ‘Nationals of either party shall not be 
barred from practicing the professions within the territories of the other party 
merely by reason of their alienage; but they shall be permitted to engage in pro- 
fessional activities therein upon compliance with the requirements regarding 
qualifications, residence and competence that are applicable to nationals of such 
other party (art. VIII, par. 2). 

In some of the treaties, exceptions have been listed. In the pending treaty 
with Greece, for example, reference is made (art. XII, par. 1) to ‘‘* * * profes- 
sional activities, except the practice of law, dentistry and pharmacy.’ The 
pending treaty with Denmark accords national treatment with respect to the 
professions “except as to professions which, because they involve the performance 
of functions in a public capacity or in the interest of public health and safety, are 
state-licensed and reserved by statute exclusively to citizens of the country” 
art. VII, par. 3). 

The Department of State in 1952 took the position that the national treatment 
provisions in the pending conventions are consistent with the practice of the past 
30 years and are in the interests of the Government and people of the United 
States. Most commercial treaties since 1923 have provided that ‘national treat- 
ment”? should be accorded with respect to specified activities, including profes- 
sional activities. 

There is little precedent for the interpretation of national treatment provisions 
which would seem to indicate that they have not given rise to undue controversy 
in recent years. No case has come to attention in which a national treatment 
provision has been found by a court to override a State requirement of citizenship 
for the practice of any profession of a public character such as teaching in the 
publie schools or the practice of law—a profession which a court might find is of a 
publie character. 

On the other hand, information has been received indicating that in the opinion 
of the State Department national treatment provisions would nullify State laws 
requiring citizenship of applicants to practice medicine, accountancy, or other 
professions not of a public character. 

It should be borne in mind that the national treatment provisions, however, 
do not permit an alien to practice a profession unless and until he has fulfilled all 
requirements for practice, except that of nationality. Thus, if a State law re- 
quires attendance at approved law schools, the passing of a bar examination, and 
a swearing to uphold the Constitution, each of these requirements would need 
to be met by the applicant before he could practice law. 

Moreover, it seems likely that, since these treaties are reciprocal in nature, more 
\merican citizens practicing professions in foreign countries would benefit by this 
type of provision than aliens practicing professions in this country, simply because 
of the scale of American enterprise in foreign countries. In this connection, the 
committee has received information from some American law practitioners in 
foreign countries indicating their objections to specific language exempting the 
legal profession from the provisions of these clauses because such a provision 
would put them out of business. The committee also understands that a number 
of special groups such as public accountants seek national treatment provisions 
in these commercial treaties so they can practice abroad. 

Careful attention will be given to the national treatment provisions in the 
pending conventions at such time as the committee considers “these conventions 
in order to determine whether any of the provisions go beyond those that have 
been included in treaties in past years and to determine what, if any, action should 
be taken with respect thereto. 


Senator HickenLoorer. Are there any other statements? If not, 
thank you very much. 
(Whereupon, at 11:30 a. m., the committee adjourned.) 


x 





